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Article 38. Colorado Farm Equipment Fair Dealership Act
35-38-101. Short title.

This article shall be known and may be cited as the "Colorado Farm Equipment Fair
Dealership Act."

35-38-102. Definitions.
As used in this article, unless the context otherwise requires:

(1) "Dealer agreement" means an oral or written contract or agreement of definite or
indefinite duration between a supplier and an equipment dealer that prescribes the rights and
obligations of each party with respect to the purchase or sale of equipment.

(2) "Equipment" means a machine designed for or adapted and used for agriculture,
livestock, grazing, light industrial, utility, and outdoor power equipment. "Equipment" does not
include earthmoving and heavy construction equipment, mining equipment, or forestry
equipment.

(3) "Equipment dealer" or "Dealer" means any person, partnership, corporation,
association, or other form of business enterprise that is primarily engaged in the retail sale of
equipment.

(4) "Net cost" means the price the equipment dealer pays to the supplier for equipment,

including the freight costs from the supplier's location to the equipment dealer's location, minus
all applicable discounts allowed by the supplier.
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(5) "Net price" means the price listed for repair parts in the supplier's price list or catalog
in effect at the time the dealer's agreement tenninates.

(6) "Superseded part" means any part with a discontinued part number already purchased
from the supplier that has not been modified or improved and can perform the same function as a
part currently available for purchase from such supplier's stock.

(7) (a) "Supplier" means any person, partnership, corporation, association, or other
business enterprise that is engaged in the manufacturing, assembly, or wholesale institution of
equipment or repair parts, or both, and includes any successor in interest. "Supplier" includes a
purchaser of assets or a surviving corporation that results from a merger, liquidation, or
reorganization of the original supplier.

(b) "Supplier" does not mean any person, partnership, corporation, association, or other
business enterprise, that is not otherwise a supplier, that engages in the manufacture or
wholesaler distribution of nonmoving parts that are not equipment but that may be used to
enhance the operation or comfort of equipment.

35-38-103. Prohibited acts.

(1) It is a violation of this article for a supplier to:

(a) Coerce or compel an equipment dealer to enter into a written or oral agreement that is
supplementary to an existing dealer agreement with the supplier unless that agreement is
imposed on all other similarly situated dealers in this state.

(b) (I) Refuse to deliver, within a reasonable time after receipt of an order, equipment
covered by the dealer agreement specifically represented by the supplier to be available for
immediate delivery, if such equipment is available in reasonable quantities.

(IT) This paragraph (b) shall not apply if failure is due to any of the following:

(A) Restrictions on the extension of credit by the supplier to the equipment dealer;

(B) A breach of or a default under the agreement by the equipment dealer;

(C) An act of God;

(D) Work stoppage or delay due to a strike or labor difficulty;

(E) A bona fide shortage of materials; or

(F) Other causes over which the supplier has no control.

(c) Terminate, cancel, or fail to renew a dealer agreement or to substantially change the
competitive circumstances of the dealer agreement without cause;
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(d) Require as a condition of renewal or extension of a dealer agreement that the dealer
complete substantial renovation to the dealer's place of business or to acquire new or additional
space to serve as the dealer's place of business unless the supplier provides:

() At least one year's written notice of such condition;
(IT) All of the grounds supporting this condition; and

(IIT) A reasonable period of time in which to complete the renovation or acquisition after
the one-year notice period expires;

(e) (I) Discriminate in the prices charged for equipment of like grade and quantity sold by
the supplier to similarly situated dealers in this state.

(IT) Nothing in this paragraph (e) shall be construed to:

(A) Prevent the use of differentials that result from the differing quantities in which
equipment is sold or delivered and does not prevent a supplier from offering a lower price in
order to meet a competitor's equally low price or the services or facilities furnished by a
competitor; or

(B) Apply to sales to an equipment dealer for resale to a unit or agency of The United
States Government, this state or its political subdivisions, a major fleet account, or an organi-
zation for testing or demonstration purposes.

(f) Prevent, by any means, an equipment dealer from changing the capital structure of the
equipment dealership or the means by which the dealership is financed, if the dealer meets
reasonable capital standards imposed by the supplier or as otherwise agreed to between the
dealer and the supplier at all times and this change does not cause a change of the controlling
interest in the executive management or the Board of Directors or of a guarantor of the dealer-
ship;

(g) () Prevent, by any means, an equipment dealer or any officer, member, partner, or
stockholder of a dealer from selling or transferring any part of the interest of the officer, member,
partner, or stockholder to any other person.

(IT) No dealer, officer, partner, member, or stockholder may sell, transfer, or assign the
equipment dealership or power of management or control of the dealership without the written
consent of the supplier.

(III) If a supplier determines that the designated transferee is not acceptable, the supplier
shall provide the dealer with written notice of the supplier's objection and the specific reasons for
withholding its consent.

(h) Require an equipment dealer to assent to a release, assignment, novation, waiver, or
estoppel that would relieve a person from complying with this article;

(1) (I) Withhold reasonable consent to the transfer of the equipment dealer's interest in the
dealership to a member of the dealer's or the principal owner's family, if such equipment dealer
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or the principal owner of the dealership dies and the family member meets the reasonable
financial, business, ability, experience, and character standards of the supplier.

(IT) If the supplier determines that a family member does not meet the supplier's
standards, the supplier shall provide the dealer's representative with written notice of the
supplier's specific objections. A supplier has ninety days to consider a request to make a transfer.

(I1T) For the purposes of this paragraph (i), "Family Member" means a spouse, parent,
sibling, child, stepchild, son-in-law, or daughter-in-law and any lineal descendant and includes
an adopted child and any lineal descendant of such child.

(IV) Notwithstanding subparagraph (1) of this paragraph (i), if a supplier and dealer have
executed an agreement concerning succession rights before the dealer's death and that agreement
has not been revoked or otherwise terminated by either party, such agreement shall control the
terms of succession.

(2) Notwithstanding paragraphs (g) and (i) of subsection (1) of this section, a supplier
may withhold consent to a transfer of interest in a dealership if the dealer's area of responsibility
or trade area does not afford sufficient sales potential to reasonably support the dealer. The
supplier has the burden of demonstrating this fact.

35-38-104. Dealer agreement cancellation.

(1) (a) Unless one or more of the provisions found in subparagraphs (1) to (X) of
paragraph (b) of subsection (2) of this section apply, a supplier shall give an equipment dealer
one hundred eighty days written notice of the supplier's intent to terminate, cancel, or not renew
a dealer agreement or to change the competitive circumstances of such agreement.

(b) (I) Notice sent pursuant to paragraph (a) of this subsection (1) shall state the reasons
for termination, cancellation, or nonrenewal and state that the dealer has one hundred eighty days
in which to cure any claimed deficiency.

(IT) If the dealer cures the deficiency to the supplier's satisfaction within the one-
hundred-eighty-day period, the supplier may not terminate, cancel, refuse to renew, or change
the competitive circumstances of the agreement for the reasons specified in the notice. The terms
of the agreement shall not expire and the supplier shall not change the competitive circumstances
of the agreement before the end of the one-hundred-eighty-day period without the dealer's
written consent.

(2) (a) A supplier, either directly or through an agent, shall not terminate, cancel, fail to
renew, or substantially change the competitive circumstances of a dealership agreement without
cause.

(b) For purposes of this subsection (2), "Cause" means when a dealer:

(D) Fails to comply with the terms of the agreement if these requirements are not different
from those imposed on other similarly situated dealers in this state;
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(IT) Transfers a controlling ownership interest in the dealership without the supplier's
consent; except that the supplier shall not withhold consent without good reason;

(IIT) Makes a material misrepresentation or falsification of a record;

(IV) Files a voluntary petition in bankruptcy or has an involuntary petition in bankruptcy
filed against him or her that has not been discharged within the sixty-day period after it was
filed;

(V) Is insolvent or in receivership;

(VI) Pleads guilty to or is convicted of a felony;

(VII) Fails to operate in the normal course of business for seven consecutive business
days or terminates the business;

(VIII) Relocates or establishes a new or additional equipment dealer's place of business,
representing the same supplier, without the supplier's consent;

(IX) Fails to satisfy a payment obligation as it comes due and payable to the supplier;

(X) Fails to promptly account to the supplier for any proceeds from the sale of equipment
or to hold such proceeds in trust for the supplier's benefit;

(XTI) Consistently engages in business practices that are detrimental to the consumer or
the supplier, including use of excessive pricing or misleading advertising or failing to provide
service and replacement parts or perform warranty obligations;

(XII) Consistently fails to meet the suppliers market penetration requirements based on
available record information and after receiving notice from the supplier of the supplier's
requirements;

(XTII) Consistently fails to meet building and housekeeping requirements;

(XIV) Consistently fails to provide adequate sales, service, or parts personnel com-
mensurate with the dealer agreement;

(XV) Consistently fails to comply with the applicable licensing laws pertaining to the
products and services the dealer represents for and on the supplier's behalf.

35-38-105. Surplus parts inventory - credits.

(1) (a) Unless this section is specifically waived in writing by the dealer, a supplier shall
allow a dealer to periodically, but no less than once every twelve months, return a portion of the
dealer's surplus parts inventory for credit.

(b) The supplier shall notify the dealer of a time period during which a dealer may submit
the dealer's surplus parts list and return inventory. A supplier may stagger return periods for its
dealers.

CO-5 5/00



(2) If a supplier has not notified its dealer of a specific time period for returning surplus
parts within the preceding twelve-month period, it shall allow the dealer to return surplus parts
within sixty days of receiving the dealer's request to make such return.

(3) (a) A supplier shall allow surplus-parts return on a dollar value of parts equal to ten
percent of the total dollar value of all parts purchased by the dealer from the supplier during
either the twelve-month period immediately preceding the supplier's notification to the dealer of
the supplier's return program or, if subsection (2) of this section applies, the month the dealer
makes a return request.

(b) The dealer may elect to return a dollar value of the surplus parts equal to less than ten
percent of the total dollar value of the parts the dealer purchased during the preceding twelve
months.

(4) A dealer may not return obsolete parts; except that a dealer may return a part for
credit if such part is found in the supplier's current returnable parts list or any superseded part
that is not the subject of the supplier's parts return program as of the date of termination.

(5) A dealer shall return only new and unused parts to the supplier of such parts.

(6) The minimum credit allowed for returned parts is ninety-five percent of the net price
as listed in the supplier's current returnable parts list as of the date that the supplier provides
notice of its return program or, if subsection (2) of this section applies, the date that the dealer
submits a request for return.

(7) A supplier shall issue credit within ninety days after receiving a return part.

(8) Nothing in this section shall be construed to prevent a supplier from charging back to
the dealer's account amounts previously paid or credited as a discounted incident to the dealer's
purchase of equipment.

35-38-106. Cancellation of contract - repurchase of inventory.

(1) If a dealer agreement is canceled or not renewed by either party or by mutual consent,
the supplier shall repurchase the dealer's remaining inventory and any specific data processing
hardware and software that the supplier required the dealer to purchase, including computer
systems equipment the supplier required for communications purposes. The supplier shall
repurchase such equipment at its fair market value.

(2) (a) The supplier shall repurchase specialized repair tools purchased by the dealer
pursuant to the supplier's requirements. Such specialized repair tools must be unique to the
supplier product line and in complete and usable condition.

(b) The supplier shall repurchase specialized repair tools at a price equal to seventy-five
percent of the total invoice amount charged by the supplier to the dealer.

(3) The supplier shall pay the dealer one hundred percent of the net cost of all new,
unsold, undamaged, and complete equipment that is resalable. The supplier may deduct a
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reasonable allowance for depreciation due to the dealer's usage and deterioration caused by
weather conditions at the dealer's location. The supplier may also deduct all programs and
discounts it previously allowed.

(4) (a) The supplier shall pay the dealer ninety-five percent of the current net price of all
new, unused, and undamaged repair parts and accessories that are listed in the supplier's effective
price list or catalog.

(b) A dealer may not return obsolete parts; except that a dealer may return a part for
credit if it is found in the supplier's current returnable parts list or any superseded part that is not
the subject to the suppliers parts return program as of the date of termination.

(5) (a) The supplier shall pay the dealer five percent of the current net price on all new,
unused, and undamaged repair parts that the dealer returns to cover the cost of handling, packing,
and loading.

(b) The supplier may perform the handling, packing, and loading itself instead of paying
the five percent handling fee pursuant to paragraph (a) of this subsection (5). The dealer shall
make available to the supplier all equipment previously purchased by the dealer. The dealer shall
make such equipment available at the dealer's place of business or at those places where the
equipment is located.

(6) This section does not require a supplier to repurchase any of the following:

(a) A repair part that has a limited storage life or that is subject to deterioration;

(b) A single repair part that is priced as a set of two or more items;

(c) A repair part that, because of its condition is not resalable as a new part without being
repaired or reconditioned;

(d) Inventory for which the equipment dealer is unable to furnish evidence, to the
supplier's satisfaction, of good title that is free and clear of all claims, liens, and encumbrances;

(e) Inventory that the dealer wants to keep, including lease or rental equipment if the
dealer has a contractual right to do so;

(f) Equipment that is not in new, unused, undamaged, and complete condition;
(g) (I) Equipment that has been used by the dealer or has deteriorated because of weather
conditions at the dealer's location unless the supplier receives an allowance for this usage or

deterioration.

(IT) For purposes of this paragraph (g), previously unsold demonstrated equipment that
has less than fifty hours of use and that is equipped with an hour meter is new equipment.

(h) Repair parts that are not in new, unused, and undamaged condition;
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(1) Inventory that the dealer ordered on or after the date the dealer received the notifi-
cation of the supplier's termination of the dealer agreement; or

(j) Inventory that the dealer acquired from any source other than the supplier or the
supplier's successor in interest.

(7) If a supplier fails or refuses to repurchase inventory as required by this section, the
supplier shall be liable for:

(a) One hundred ten percent of the current net price of the inventory;
(b) Any freight charges paid by the dealer;
(c) Interest at the statutory rate from the date of shipment to the supplier; and

(d) Five percent of the inventory's current net price to cover handling, packing, and
loading.

35-38-107. Repurchase - title - security interest.

Upon paying the equipment dealer, the title and right to possession of the repurchased
inventory shall transfer to the supplier and the equipment dealer shall have a continuing per-
fected security interest in the inventory. Upon such payment, the security interest of the supplier
shall be perfected without the filing of a financing statement for a period of six years.

35-38-108. Death or incapacitation of equipment dealer.

(1) If an equipment dealer dies or becomes incapacitated, the supplier shall repurchase
the inventory from the estate pursuant to the inventory repurchase provision of section 35-38104
as if the supplier had terminated the dealer agreement. The guardian, the executor, or, if the
dealer dies intestate, the heirs shall have six months from the date of the dealers incapacity or
death to submit inventory for repurchase.

(2) Nothing in this section shall be construed to require a supplier to repurchase inventory
if the supplier and a dealer's family member have entered into a new dealer agreement.

(3) Nothing in this section shall be construed to entitle a guardian, heir, or personal
representative of an incapacitated or deceased dealer to operate a dealership for more than six
months after the dealer's incapacity or death without the consent of the supplier.

(4) This section shall be supplemental to an agreement between the dealer and the
supplier that covers the return of equipment, attachments, and repair parts.

(5) Nothing in this section shall be construed to limit the right of a supplier to charge
back to the dealer's account amounts previously paid or credited as a discount pertaining to the
equipment dealer's purchase of equipment.

(6) For the purposes of this section, "Dealer" means an owner, an equal or majority
partner, or the majority stockholder of a corporation who operates as an equipment dealer.
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35-38-109. Cause of action - remedies.

(1) An equipment dealer may bring an action against a supplier in any court of competent
jurisdiction for damages sustained by the dealer as a consequence of the supplier's violation of
the provisions of this article. The dealer may also recover costs and reasonable attorney fees.

(2) An equipment dealer may be granted injunctive relief against unlawful termination,
cancellation, nonrenewal, or change in competitive circumstances.

(3) The remedies provided by this section are in addition to any other remedies permitted
by law and shall not affect laws relating to product liability actions.

35-38-110. Current agreements - effect of law - void provisions.

(1) Effective July 1, 1995, this article shall apply to dealer agreements at the time such
agreements are extended, revised, modified, or changed in any manner and shall apply to all
dealer agreements entered into or renewed on or after July 1, 1995.

(2) A provision in any contract or agreement with respect to a supplier that requires
jurisdiction or venue outside of this state or requires the application of the laws of another state
or country is void with respect to a claim otherwise enforceable under this article.

35-38-111. Warranties.

(1) A supplier shall provide a fair and reasonable warranty agreement on any new
equipment that it sells and shall fairly compensate each dealer for parts and labor used in
fulfilling such warranty agreement.

(2) Any claim made by a dealer related to a warranty agreement shall be:

(a) Approved or disapproved within sixty days after receipt by the supplier; and

(b) Paid within thirty days after approval by the supplier.

(3) For disapproval of any warranty claim submitted by a dealer, such dealer shall be
notified in writing of the specific reasons for the disapproval and of any action necessary for

approval of the claim and shall be given a reasonable time period in which to complete such
action.

(4) Warranty work performed by a dealer pursuant to this section shall be compensated at
a reimbursement rate that is reasonable and customary to the industry.

(5) The supplier shall have the right to adjust for errors discovered during an audit and to
adjust any claims collected in error.

Section 2. Effective date.

This article shall take effect July 1, 1995.
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Section 3. Safety clause.

The general assembly hereby finds, determines, and declares that this act is necessary for
the immediate preservation of the public peace, health, and safety.
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